B

LEUPHANA

UNIVERSITAT LUNEBURG

The revised German KapMuG

Prof. Axel Halfmeier LL.m.



B

The revised German KapMuG

KapMuG - a very brief history

= KapMuG in context

= KapMuG 2005 — 2012: evaluation
KapMuG 2012: the revisions

= notification“ of claims

= opt-out settlement procedure

litigation strategy under the new KapMuG
= plaintiffs’ perspective

= defendants’ perspective

new reform proposal: the green group action
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Kapitalanleger-Musterverfahrensgesetz (KapMuG) in context

Telekom case

> 15.000 plaintiffs, prospectus
liability claims, ruling in favor of
defendants in May, 2012, appeal
pending before Bundesgerichtshof

) 4

»

world wide trend towards Hlitigation industry“?

private enforcement social and economic effects of
collective litigation instruments

insufficiently researched, some

German federal government: ]
KapMuG (private actions) as ,,second evidence from U.S.
track” of enforcement beside public

authorities’ enforcement
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KapMuG 2005-2012: evaluation results

Study commissioned by Fed. Min. Justice (Halfmeier/Rott/Feess 2010)

2. Limitation of scope to capital markets liability as a historic contingency

4. Little enforcement effect, recommendation to lower participation threshold
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KapMuG 2012: Most important revisions

Evaluation results New law effective 1 November 2012

Potential for further development New KapMuG expires in 2020

Extension to claims based on inadequate
investment advice, if capital markets
information is relevant

Scope of Application

various technical improvements, but no
change to two-level procedure

Acceleration of procedure

»,Notification of claims“ will stop the statute
of limitation period

Participation threshold

Settlement Opt-out settlement with court approval
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KapMuG 2012: ,,notification“ (Anmeldung) of claims

= § 10 KapMuG:

= Oberlandesgericht chooses model plaintiff and publishes
information on the proceedings

= 6 months time for further claimants to ,notify“ their claims to
the court and the defendant

= content of notification: information regarding the parties as
well as ,amount and grounds® of the claim

= Effect of notifcation:

= Notifying parties are not participants in the model
procedure, results do not bind them

= but: statute of limitation period is suspended

= Problem: extent of suspensive effect may depend on
description of the ,grounds® of the claim (i.e. in cases of
several alleged errors in a prospectus)
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KapMuG 2012: opt-out settlement procedure

= §§ 17 to 19 KapMuG:

= model plaintiff or model defendant may file settlement
proposal with the court (court may recommend)

= approval of the settlement by the court if it finds that the
settlement is an adequate solution on the basis of the
current state of proceedings in the model procedure

= opt-out possibility for the other participants

= settlement will become final only if less than 30% of the
participants opt out (head count, not value)

= settlement effective for all participants who have not opted
out, end of model procedure and of the individual proceedings

= no legal effect for ,notifiers” or other claimants who have not
filed suit — but maybe de facto effect
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Litigation strategy under the KapMuG 2012:
Plaintiffs‘ perspective

= use ,notification” to reduce costs » Problem: specific time window for
notification must be used
= 10 plaintiffs — 10,000 notifiers = internal organisation, pooling of costs?
* build up a ,threat” by many (unfounded) ® Problem: notification not for free, lawyer
notifications of claims must be used, costs depend on value in
controversy
= aim at a quick settlement = possible conflict with client interests
(settlement ,,too low”)
= plaintiff attorney normally not interested in = possibly division of plaintiff group, opt-
long procedure outs
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Litigation strategy under the KapMuG 2012:
Defendant‘s perspective

= financial risk of ,,hardline defense” may be

higher: = hardline defense” remains an option
= if defendant wins, no cost shifting
with regard to the , notifiers” = delays in the beginning of the procedure
= if defendant loses, ,notifiers” are may cause limitation period to run out
likely to sue before ,notification” window opens

= problem: how to reach finality

= opt-out possible

= settlement under KapMuG creates three
claimant groups:

= plaintiffs of original proceedings = cooperative” defense strategy easier
(settlement has legal effect) through opt-out settlement possibility
=  notifiers” (effect only with explicit
consent)

= other claimants (if limitation period
has not run out)
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